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INDIAN RIGHTS IN THE COURT 
ASSOCIATION LEGAL VICTORIES 


GRANDS INGER v. STATE OF NEBRASKA 


Loyd Carroll Grandsinger's long quest for justice in the courts finally has borne 
fruit. On June 28, Federal District Judge John Delehant declared that Grandsinger's 
original trial "was perverted into a virtual legal lynching", and ordered the Nebraska 
authorities either to grant him a new hearing or to release him from custody. 


Grandsinger, a young Indian, in 1954 was convicted of murder in State court and 
sentenced to die under circumstances which indicated that he did not receive a fair 
trial. Specifically, Grandsinger's defenders claimed that he was denied effective 
assistance of counsel at his trial and also that statements he gave law officers con- 
cerning the crime were "coerced". In granting a writ of habeas corpus, Judge Delehant 
ruled that the "involuntary confession" charge was not proved, but also ruled that the 
disclosure to the jury of his first lawyer's misconduct so prejudiced his case that 
Grandsinger was deprived of due process of law. 


The Federal District Court decision on the habeas corpus petition is the first 
victory in a long series of court battles fought on Grandsinger's behalf. In addition 
to financial contributions for his defense, this Association cooperated with Grand- 
singer's second group of attorneys once in filing for a re-hearing in the Nebraska 
Supreme Court and subsequently, after that tribunal affirmed its prior judgment, in 
filing for a writ of certiorari in the United States Supreme Court. The latter petition, 
which also alleged that Grandsinger's constitutional rights were violated in the lower 
court, was denied last October. It was after this ruling that Grandsinger's attorneys 
and Association counsel secured a further postponement of his execution date and com- 
menced habeas corpus proceedings in the Federal District Court. 


The State of Nebraska already has served notice that itwill appeal Judge Delehant's 
decision. 


KIOWA, COMANCHE & APACHE TRIBES v. UNITED STATES 


Timely intervention inacase pending before the Indian Claims Commission by counsel 
for the Association and several attorneys for tribal claimants probably has saved mil- 
lions of dollars in potential recoveries by Indian groups against the United States. 


On December 13, 1955, the Commission entered an interlocutory judgment on a land 
claim in favor of the Kiowa, Comanche and Apache Tribes in the amount of $2,067,166.00, 
less any offsets which the Government might show to be properly deductible. On March 12 
of this year, the Commission determined that the defendant United States was entitled to 
offsets of $441,150.14 against the recovery, leaving the Kiowa, Comanche and Apache 
Indians with a net award of $1,626,015.86. Most of the offsets allowed by the Commis-— 
sion -- $396,844.96 to be exact -- were for cash payments (relief) to indigent Indians. 


The Association's counsel joined in an amicus curiae brief asking the Commission to 
reconsider its decision on this point on the ground that relief payments are made to 
individuals, are not made for the benefit of a tribal claimant as an entity, and thus 
are not proper offsets under the Indian Claims Commission Act. The brief further sought 
to show a Congressional intent, as evidenced by the legislative history of the Act, to 
limit the deduction of past gratuities from present awards. 


On July 18, the Commission handed down a new opinion in the Kiowa, Comanche, and 
Apache case, adopting the position urged by the Association and completely reversing its 
earlier ruling. This time the Commission decided that relief payments to individual 
Indians are not a proper offset against a tribal recovery, and, in so holding, sharply 
ac eeees the classes of gratuitous expenditures which may be so charged by the Federal 

overnment. 
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The significance of the Kiowa, Comanche and Apache decision goes far beyond the 
fact that these Indians are now about $400,000 richer. Prior experience in Indian claims 
cases before the Court of Claims under other jurisdictional acts had demonstrated that 
tribal recoveries can be drastically cut and sometimes even wholly wiped out by offsets. 
If this new decision under the Indian Claims Commission Act stands up on appeal, as most 
likely will be the case, the chances of such an unfortunate result will be greatly 
reduced. 


STATE OF WASHINGTON v. SATIACUM AND YOUNG 


Indian treaty rights to hunt and fish outside their reservations without regard to 
State law were given another boost by the Washington Supreme Court in a recent decision 
throwing out charges brought against two Indian fishermen. 





Robert Satiacum and James Young, both enrolled members of the Puyallup Tribe, were 
arrested in 1954 by State authorities for fishing for salmon during the closed season 
with two nets, one on land no longer in Indian ownership within the exterior boundaries 
of the original Puyallup Reservation and the other at a usual and accustomed fishing 
place of the Puyallup Tribe outside the Reservation. The arresting authorities claimed 
that the Indians were subject to the State fish and game laws, had violated these stat- 
utes in a number of respects, and thus were liable to fines and imprisonment. The Indian 
defendants argued that they were not subject to State law in view of the Treaty of Medi- 
cine Creek of December 26, 1854, which provides that the members of the Puyallup Tribe 
shall have a right to fish "at all usual and accustomed grounds and stations. .. in 
common with all citizens of the Territory." 


Satiacum and Young both were found guilty in Justice Court. They appealed to the 
Superior Court, which entered a judgment of dismissal on the ground that the State had 
failed to prove that its statutes were reasonable and necessary for the conservation 
of fish. The State then appealed to the Washington Supreme Court. The Association's 
counsel filed an @micus curiae brief, and then orally argued before the Court on the 
side of the Indian defendants. 


On July 1, the Supreme Court of Washington handed down a decision in which eight 
judges (one member of the Court was ill and did not hear the case) unanimously agreed 
that the charges against Satiacum and Young should be dismissed. Four judges, in urging 
that the State has no jurisdiction to regulate the fishing of Puyallup Indians who have 
treaty rights under the special protection of the United States, declared: 


The courts have generally recognized that the treaty right of fishing at 
"usual and accustomed places" was given to the Indians to provide for their 
subsistence and as a means for them to earn a livelihood. * * * Applying a 
liberal — and not a strained construction to the Treaty of Medicine Creek as 
a whole, it is our opinion that the Puyallup Indians so understood Article III 
of the treaty, and that neither the Indians nor the United States intended 
that the States would or could enforce general regulations against the Indians 
"equally with others" or "in common with all citizens of the Territory" and 
thereby deprive them of their right to hunt and fish in accordance with the 
immemorial customs of their tribes. As we interpret the treaty, we believe 
that the phrase "in common with all citizens of the Territory" merely granted 
the white settlers and their heirs and/or grantees a right to fish at these 
ere with the Indians, but that the Indians thereby reserved their right to 

ish at these places irrespective of state regulation, so long as the right 
shall not have been abrogated by the United States. 


The other four judges expressed the view that the State under its police powers can 
regulate off-reservation fishing by Puyallup Indians. They further declared, however, 
that, unlike the situation with regard to non-Indians, the State has the burden of prov- 
ing that its statutes, as applied to Indians with treaty rights, are reasonable and nec-— 
essary for the conservation of fish. Insofar as Satiacum and Young were concerned, the 
State had failed to meet that burden of proof --a difficult test to satisfy in any case. 


The opinions in the case of State of Washington v. Satiacum and Young mean, depend- 
ing upon which view finally attracts a majority of the Court, that the law in Washington 
henceforth will be either (1) that Indians with treaty rights will be able to fish at 
all usual and accustomed places without regard to State law, or (2) that the State can 
regulate Indian treaty fishing where a positive showing can be made that sound conserva- 
tion policies require such control. Both alternatives accord greater freedom to Indian 
fisherman and a greater recognition of treaty rights than the strict compliance with the 
laws of Washington urged upon the Court by the State. 


OGLALA SIOUX TRIBE v. BARTA ET AL 

In the case of Iron Crow v. Oglala Sioux Tribe, the United States Court of Appeals 
for the 8th Circuit, on Marc » 1956, handed down a unanimous decision upholding (1) 
the jurisdiction of the Oglala Sioux Tribal Court to try and convict members of the 


Tribe accused of committing a minor crime on the reservation, and (2) the right of the 
Oglala Sioux Tribal Council to levy a tax upon non-Indians doing business on the Pine 
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Ridge Reservation. Iron Crow, the plaintiff, had challenged the exercise of these powers 
of local self-government as unconstitutional and, in effect, was seeking to vitiate the 
authority of the Tribe. The Association submitted an amicus curiae brief in support of 
the tribal defendant, which materially contributed to obtaining a favorable ruling. 


Following the Iron Crow decision, the Oglala Sioux Tribe brought suit for back 
taxes against several non-Indian stockmen who have been grazing cattle under leases on 
the Pine Ridge Reservation but who for years have refused to pay for that privilege. The 
defendants again argued that the tribal tax is unconstitutional or otherwise illegal. On 
September 18, 1957, Judge George T. Mickelson of the United States District Court for 
South Dakota, in the case of Oglala Sioux Tribe v. Barta et al., directed a verdict in 
favor of the Indian plaintiffs. 





The case of Oglala Sioux Tribe v. Barta is another landmark for tribes seeking to 
preserve their local law enforcement powers, and points the way tonew sources of revenue 
for financing tribal functions. Taking a cue from their Oglala Sioux neighbors and re- 
lying upon the foregoing victories in the courts, the Rosebud Sioux already are insist- 
ing upon enforcement of a similar tax upon non-Indians doing business within the juris- 
diction of the tribe. 





The legal principles upheld in the Iron Crow case also were followed in another 
recent decision, In re High Fines handed down on August 20, 1957, by Circuit Court Jvdge 
Lampert in the Seventh Judicial Circuit of South Dakota. In the High Pine case, an 
enrolled member of the Oglala Sioux Tribe petitioned for discharge on a writ of habeas 
corpus after being convicted by a State Justice of the Peace for a minor offense com- 
mitted on the Pine Ridge Reservation. Judge Lampert ordered the defendant released on 
the ground that the tribe, by virtue of its recognized quasi-scvereign powers, and not 
the State, had jurisdiction over the offense. 


INDIAN LEGISLATION IN THE 85th CONGRESS, Ist SESSION 


Insofar as legislation affecting Indians is concerned, the 85th Congress, ist ses- 
sion, did little more than mark time. Notwithstanding a major effort on the part of 
tribal leaders, Congress failed to approve proposals -- also endorsed by the Association 
and other organizations having a stake in Indian affairs -- to establish a Point IV 
Program for American Indians, to provide for economic development on or near reservations 
and to repeal Public Law 280 of the 83d Congress. At the same time, however, no bills 
which the Indians vigorously opposed were enacted, so the period of stalement which has 
existed since January of 1955 and which has produced little legislation either greatly 
beneficial or greatly harmful to Indians ¢ontinued for another year. 


Perhaps the sharpest disappointment to tribes in 1957 was the failure of the Senate 
Subcommittee on Indian Affairs, after numerous hearings, to report S. Con. Res. 3, which 
would restate Congressional policy to provide for a comprehensive program for helping 
Indians, in response to their own plans and requests, as a substitute for the policy, 
expressed in H. Con. Res. 108 of the 83d Congress, of terminating Federal protections 
and services as soon as possible. Some 70 witnesses, most of them tribal delegates, 
appeared in support of the measure, while the Department of the Interior submitted an 
adverse report on the alleged ground that the resolution would narrow its programs. (No 
hearings were held on the corresponding House proposals, H. Con. Res. 155 and 160.) 
Senator Neuberger, Chairman of the Subcommittee, has suggested that further consideration 
be given to the proposal next year. 


The Senate Subcommittee also heard testimony, but did not act, on S. 809, a bi- 
partisan bill to establish a loan fund of $200,000,000 to stimulate industrial develop- 
ment on or near Indian reservations. The Interior Department expressed agreement with 
the basic purpose of the measure, but then effectively scuttled the proposal by arguing 
that it already possesses "much of the authority that is contemplated by the bill," and 
by adding that before the Administration's "present program canbe accelerated some basic 
data needs to be accumulated." Similarly buried in committee, at least temporarily, was 
Senator Douglas' redevelopment bill, S. 964, which would have encouraged economic prog- 
ress on Indian reservations as part of a general program of aid to domestic depressed 
areas. 


On the various bills (S. 331, H.R. 3493, 3790 and 7399) to amend P.L. 280, which 
authorized States to assume civil and criminal jurisdiction over reservations, the Ad- 
ministration still is insisting that consultation with Indians is sufficient and that it 
is somehow improper for Indians to ask that their consent be obtained before tribal 
rights to local self-government are ended. There seems to be little hope that the Ad- 
ministration will change this position. 





A disturbing sign for the future is the mounting pressure, including a recommenda- 
tion of the Comptroller-General, behind proposals to solve the problems arising out of 
fractionated land ownership without coming to grips with the problem of a diminishing 
Indian land base. S. 2397, jointly sponsored by two of the five members of the Senate 
Subcommittee on Indian Affairs, for example, would permit any heir, regardless of the 
size ofhis interest, to force the sale or partition of inherited tracts and, if enacted, 
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it is feared would directly lead to the loss of between six and seven million acres of 
land on allotted reservations. The House Committee on Interior and Insular Affairs, on 
the other hand, did not even request a report on H.R. 2767, which, in treating the same 
situation, would authorize long-term, low interest loans tokeep heirship lands in Indian 
ownership. The Interior Department opposed a similar bill, strongly supported by many 
Indian tribes, in the 84th Congress. 


On the positive side, Congress enacted Public Law 151 authorizing the Surgeon Gen- 
eral to use funds available for construction of Indian health facilities to assist in 
the construction of community hospitals which will serve Indians and non-Indians joint- 
ly, thus increasing the chances that tribal members actually will receive adequate 
medical attention near their homes. Unfortunately, because of a dispute between the 
Indian Bureau and the Public Health Service, no action was taken on the general bills 
(S. 1498, H.R. 246 and 2894) to provide domestic and community sanitation facilities for 
Indians, although a special bill for such purposes covering the Indian colony at Elko, 
Nevada was passed (P.L. 137). The funds provided for Indian medical services in fiscal 
1958 were slightly increased over the appropriation for fiscal 1957, which ended on June 
30 of this year, but, in view of a large rise in fixed administrative costs, in fact 
will require a cut in operating programs. 


In the field of termination legislation, Congressional action sharply contrasted 
with the still unreversed policy of reducing Federal assistance and protections. Public 
Law 132, amending the Klamath Termination Act, provides that the Federal Government shall 
pay up to $550,000 towards the cost of termination and deferred the beginning of sales 
of land and timber to pay off individual Indians who want cash for their tribal inter- 
ests, thus giving more time for consideration of S. 2047, which would authorize the 
United States to acquire lands owned by the Klamath Tribe. Public Law 192 extended the 
existence of the Osage Tribe for twenty-five years until January 1, 1984, and Public Law 
271 created a reservation for the Klukwan Indians of Alaska. A bill (H.R. 6322) to allow 
the Menominee Indians more time to plan for post—termination tribal property management 
was lodged in conference committee at the end of the session, and probably will be passed 
next year. Public Law 91, on the other hand, brought termination to the holders of 
assignments in the Coyote Valley Indian Rancheria in California. 


Other bills of more than routine interest affecting Indians, passed during the 85th 
Congress, ist session, include the following: 


(1) Public Law 31, permitting the former beneficial owners of land, whether tribes 
or individual Indians, to sue in Federal court for the reconveyance of land transferred 
to a State or local agency for a public purpose subject to a reverter clause providing 
forfeiture for failure to observe the conditions of the grant. The Solicitor of the 
Interior Department had taken the position that only the Secretary and not the Indians 
could require the return of the land in the event of improper use. 


(2) Public Law 86, repealing Section 1157 of Title 18, U.S. Code, which required 
that Indian-owned trust cattle could be sold or mortgaged only with the consent of the 
United States. The Interior Department sponsored the change as eliminating an unneces- 
sary restriction, even though tribes now lose the protection given their investment in 
trust cattle by a criminal statute which prevented sales by individual borrowers before 
repayment of the loan. 


(3) Public Law 186, making surplus Federal facilities at the McNary Dam townsite 
in Oregon and at Pickstown, South Dakota, available to industries which, in turn, are to 
provide employment for Indians. 


Among the legislative proposals which failed of enactment but which may be con- 
sidered next year, the following deserve special mention: 


S. 692, which would authorize the adjudication of conflicting land claims of the 
Navajo and Hopi Indians, and which passed the Senate on May 8; extensive hearings were 
po il a comparable bill (H.R. 3789) by the House Committee on Interior and Insular 

airs; 

S.J. Res. 12, which passed the Senate, and H.J. Res. 2, which has been reported to 
the House, both of which provide for payment to the Crow Tribe for transfer to the United 
States of certain tribal land necessary for construction of the Yellowtail Dam; 

S. 574, H.R. 3362, and H.R. 3634, which are identical bills aimed at requiring the 
Federal Government to pay the cost of virtually all welfare services furnished to Indians 
in the States of Minnesota, North Dakota, South Dakota and Wisconsin; 

H.R. 7240, which would amend Title 18 of the United States Code to make it a crim-— 
inal offense either to remove or destroy the boundary markers of Indian reservations or 
to trespass on Indian lands to hunt, trap, or fish; 

H.R. 8542, which directs the Secretary of the Interior at the request of any Indian 
tribe to transfer to such tribe in trust, title to any lands within the boundaries of a 
reservation which have been used for school or administrative purposes and which are no 
rT ay #6 ee purposes; 

eR. 3490, which would restore ceded lands to the H , 
Ft. Peck, and Spokane Indians. cere) ere ee oon 





